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November 16, 2011 
 
 
Commissioners, Newport Beach Planning Commission 
C/O Ms. Kimberly Brandt and Ms. Marlene Burns  
CITY OF NEWPORT BEACH 
3300 Newport Boulevard 
Newport Beach, CA 92663 
 
BY ELECTRONIC MAIL AND U.S. POST (CERTIFIED MAIL) 
 
Re:  November 17, 2011 Planning Commission Agenda Items 2 (PA 2005-140) and 3 

(PA2008-152) 
 
Dear Commissioners:  
  
This letter is written on behalf of one-half of the ownership of the Newport Beach 
Country Club and Tennis Club (the “Properties”)1 which you are considering tomorrow 
night. 
 

Comments on Agenda Item 2 (PA2005-140): Newport Beach Country Club, Inc. 
 
We would reiterate our support for the Newport Beach Country Club, Inc. plan as a 
reasonable exercise of our tenant’s authority to improve the leasehold interest, with the 
inclusion of the revised frontage road (Attachment 1) as reflected in the most recent staff 
report.   
 
The Frontage Road.  The frontage road is preferable from a planning standpoint, and: 

1. Is the preference of the Applicant and the above referenced ownership interests; 
2. Has been modified to be one-way, narrowed and provides for more desirable 

turning movements than originally proposed;   
3. Provides a greater landscaping setback from PCH to the parking lot 

(approximately 20’ difference) as compared to the “no frontage road” option;  
4. Serves the operational needs of the IBC leasehold as well as the longstanding 

needs of the adjacent Armstrong Nursery;  
5. Is consistent with mandates of the City’s traffic engineering constraints.  

                                                           
1 The Fainbarg Family Trust (managed by Irving Chase), the Mira Mesa Shoppping Center-West, and the 
Mesa Shopping Center-East (managed by Elliot Feuerstein), collectively own 50% of the Properties.  
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Additionally, Attachment 2, the July 13, 2010 letter from the Tenant to the City, describes 
why maintaining the frontage road is the most prudent and legally defensible option.  
This should be considered in conjunction with Attachment 3 which sets out the relevant 
recorded documents, including the Termination of Access Easement document 
(Recordation No. 19970630399). The Termination only purports to conditionally terminate 
certain historic easements, and not others.  Simply stated, the public record suggests that 
enforceable easement rights to the 26.5-foot easement (See, document Nos. 92-662454 
and 93-0139174) continue to exist, in favor of Feuerstein and Fainbarg.   
 
No Encumbrance on Fee Interest. Finally, we understand that the Applicant is required 
through the IBC Development Agreement to provide security for the leasehold 
improvements.  We understand the Tenant has the right to encumber its leasehold 
interest, however, we do not consent to any new encumbrance or obligation, recorded or 
otherwise, which affects the underlying fee.   
 

Comments on Agenda Item 3 (PA2008-152): Golf Realty Fund 
 
We incorporate by reference the earlier letters on file relative to our position on this 
Planning Application and reiterate our position that Golf Realty Fund lacks the right to 
unilaterally entitle this property.2    
 
Development Agreement.  Inasmuch as the City has been provided with the title report, 
and the Owner’s Agreement, we believe the City’s decision to withhold the GRF 
Development Agreement from our review until yesterday is inequitable and unjustified.  
The Development Agreement suggests that it is binding on the “Property” as defined in 
section 2.2. and is required to be recorded.  Our review of the law suggests that it be 
amended to require the consent of the Property owners, not just Golf Realty Fund. It 
should also set out the City’s expectation that future discretionary permits and 
ministerial (building and grading permits) will require all owners’ consent.  
 
Planned Community Text.  The current Planned Community Text draft does not 
adequately provide the owner flexibility to adjust the mixed-use element of the zoning 
allowed by General Plan Land Use designation MU-H3.  As 50% of the ownership of this 
property has not approved the current development plan, we believe that providing 
such flexibility, and including a specific provision which allows for staff-level 
amendment, may ultimately allow the parties and the City to meaningfully address a 
revised plan on a go forward basis.    

                                                           
2 We continue to believe that the City’s reliance on the former Newport Beach Municipal Code 
Section 20.90.030(C) in denying our Client’s the right to participate on this project is misplaced 
when the City is clearly relying on the amended Municipal Code for all other matters related to 
this project.   
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Thank you for your consideration. 
 
Sincerely, 

 
Michael Recupero, Esq.  
 
 
Ecc:   
 
Commissioner Ameri 
Commissioner Kramer 
Commissioner Toerge 
Commissioner Hawkins  
Commissioner Myers 
Elliot Feuerstein 
Irving Chase 
John Olson, Esq. 
Tim Paone, Esq. 
Leonie Mulvihill, Esq.  
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July 13, 2010 
 
 
City of Newport Beach 
Attn: Rosalinh Ung 
Planning Department 
3300 Newport Boulevard 
Newport Beach, CA 92663 
 
Subject:  PA 2008–152 Newport Beach Country Club, Frontage Road Access Easement 
 
Dear Ms. Ung: 
 
You recently forwarded to CAA Planning a copy of a First American Title Report (First 
American Report) dated June 2010 and asked for our review related to the access easement. 
The First American Report does not identify the existence of an access easement over the 
frontage road paralleling East Coast Highway. However, the 2008 Fidelity National Title 
Report (Fidelity Report) submitted by the Newport Beach Country Club (NBCC) does 
identify this easement. As you know, that easement has been, and continues to be used by 
motorists who patronize the Armstrong Nursery.  
 
Based on our review of the First American Report, we concur that it does not disclose the 26.5 
foot access easement (Instrument No. 93-0139174) identified in the Fidelity Report in favor of 
Russell Fluter, included as Attachment 1. The Fidelity Report correctly captured the 1993 
Easement Deed granted to Russell Fluter by the Irvine Company, included as Attachment 2. 
As we have previously discussed, a 25 foot access easement over the frontage road held by 
Messrs Feuerstein and Fainbarg was terminated in 1996. The termination of the 25 foot 
easement is included as Attachment 3.     
 
Records maintained by the County of Orange Recorder’s office show a 2009 quitclaim deed 
and release of easement (Instrument No. 93-0139174) from Mr. Fluter to Messrs Feuerstein 
and Fainbarg. The quitclaim deed and release of easement is included as Attachment 4. The 
County Recorder’s office does not show any subsequent action by Mr. Feuerstein or Mr. 
Fainbarg to terminate the 26.5 foot easement. We can assure the City of Newport Beach that 
our client, the NBCC, would have gladly foregone the excessive time and resources to 
produce site plan alternatives retaining the nursery access easement over the frontage road.  
 
You have asked why the 26.5 foot access easement does not show on parcel map 79-704. It is 
our understanding that parcel maps are not revised or updated to display such easements. This 
is why the 1980 parcel map does not depict the 26.5 foot easement from 1993. We contacted 
First American Title Company in an effort to determine why their report does not capture the 
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26.5 foot access easement over the frontage road, but they have not responded to our inquiry. 
In an abundance of caution, the City may wish to inquire of Mr. O’Hill whether he has 
documentation verifying the termination of the 26.5 foot easement following the 2009 release 
from Mr. Fluter to Messrs Feuerstein and Fainbarg. 
 
Please contact us at your earliest convenience if you have any questions.  Thank you. 
 
Sincerely, 
 
CAA PLANNING, INC. 
 
 
 
Shawna L. Schaffner 
Chief Executive Officer 
 
 
cc:  Mr. Dave Wooten 
 Mr. Patrick Alford 
 
 
 
Attachments: 1. Excerpt from 2008 Fidelity National Title Report showing 26.5 foot access
   easement in favor of Russell Fluter 
  2. 1993 26.5 foot Access Easement Deed 
  3. 1996 25 foot Access Easement Termination 
  4. 2009 Quitclaim of Fluter 26.5 foot Access Easement to  
   Feuerstein & Fainbarg 





































Armstrong (Amling) Access Easement 10/24/2011

Grantor Grantee
92-662452 Irvine Company Amling Nursery 

Owners
Declaration of access easement 
(Amling's Nursery)

25 feet 9/29/1992 10/1/1992

92-662454 Irvine Company Russell Fluter-A 
single man

Grant Deed subject to the 
Declaration of access easement 
dated 9-29-1992, recorded 
concurrently

10/1/1992

93-0139174 Irvine Company Russell Fluter-A 
single man

Easement Deed (Amling's) 26.5 feet 2/12/1993 3/1/1993

93-0139175 Irvine Company Russell Fluter-
Amling Nursery 
Owner

First Amendment to access 
Easement 92-662452

Increased to 26.5 feet 10/15/1992 3/1/1993

93-0158180 Irvine Company Fainbarg Grant Deed No width specified 3/3/1993 3/9/1993
19970630399 Feuerstein & 

Fainbarg
Termination of Access Easement 92-
662452 & 93-0139175

Document references easement (25 
ft.) and amendment (to 26.5 
ft.);therefore termination is 26.5 ft.

12/13/1996 12/8/1997

19960167327 Russell Fluter Fainbarg Grant Deed Grants non-exclusive easements as set 
forth in 92-662452

4/2/1996 4/4/1996

19960167328 Russell Fluter Feuerstein  Grant Deed Grants non-exclusive easements as set 
forth in 92-662452

4/2/1996 4/4/1996

2009000658760 Russell Fluter Feuerstein & 
Fainbarg

Quitclaim Deed and Release of 
Easement

Release 93-0139174 to Feuerstein and 
Fainbarg

10/23/2009 12/8/2009

Date 
recorded

Instrument
Parties

Description Width Date signed
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